http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 11

CASE NO. :
Appeal (civil) 4024 of 2003

PETI TI ONER
Sm. Savita Garg

RESPONDENT:
The Director, National Heart Institute.

DATE OF JUDGVENT: 12/10/ 2004

BENCH
B. N. AGRAWAL & A. K. MATHUR

JUDGVENT:
JUDGMENT

A K. MATHUR, J.

This appeal “is directed agai nst the order passed by the
Nati onal Consuner Di sputes Redressal Conmi ssion (hereinafter to
be referred to as "the Commi ssion’), New Delhi whereby the
Comm ssion has dismissed the original petition of the appellant on
the ground of non-joinder of necessary parties.

Brief facts which are necessary for disposal of this appeal are

as follows.

The appellant is the wife of one deceased A K Garg who was

adnmitted to the National Heart Institute (hereinafter referred to as 'the
Institute’) for nedical treatnment and because of the negligence of the
doctors of the Institute he could not get proper nedical treatnent and
ultimately he died. The deceased A K Garg was enpl oyed as

El ectrical Engineer in |I.D.P.L., Vir Bhadra (Ri shi kesh). The deceased
was drawi ng a salary of Rs.8000/- per nonth at the 'tine of his death.

He | eft behind his fanm |y nenbers nanely; (i) Snt.Savit Garg (wife),
(ii) Sm. Sushila Garg (mother), (iii) Shri Ankul Garg (son), (iv) Mss.
Ruchi (daughter), (v) Shri Sauragh (son) and (vi) Anoop Garg

(brother). Prior to the adm ssion of the deceased, A K-Garg in the
Institute he was being treated at G B. Pant Hospital ~and he did not

i nprove there, therefore, his case was referred to the Institute by his
enpl oyer, IDPL. The deceased was admtted for angi ography on

4.7.1994 and a sum of Rs. 14,000/- was deposited for his treatnent.

He was di scharged on 5.7.1994 after angi ography. Again he was

admtted on 2.8.1994 at 11.15 A°M and remained there till 9.8.1994

and ultimately died at the Institute. It was alleged that on 3.8.1994 he
was operated and was brought to the Intensive Care Unit of the
Institute. No attendant was allowed to see the patient except
through the glass windows of |I.C U The deceased was operated
twice by Dr. O P. Yadav of the Institute for his treatnment. It is further
all eged that Dr.O P. Yadav was too rmuch worried and perturbed after
the deceased’ s operation. On the said day i.e. on 3.8.1994, 8 bottles
of blood were transfused in the body of the deceased and even on
4.8.1994 another 8 bottles of bl ood were denanded by the Doctors of
the Institute and the sane was sonehow arranged. The deceased is
said to have devel oped jaundi ce nay be because of w ong
transfusion or extra transfusion of blood. It is further alleged that the
deceased devel oped septic and as the septic in the bone becane

i ncurable, therefore a Doctor fromBatra Hospital was called for to
anputate one | eg of the deceased A K Garg. Thereafter , as it was
reported to be case of kidney failure, the deceased was put on

di al ysis. However, on 9.8.1994 at 2.30 hours the deceased was
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decl ared dead. Therefore, a conplaint was filed before the

Conmi ssion clainmng a sumof Rs.45 |lacs, the details of which have

al ready been given in the conplaint. The appellant has detailed the
reasons for the negligence in her original petition filed before the
Conmi ssion. An affidavit in opposition was filed by the Institute and
they denied the allegations of negligence and pointed out that al
proper care was taken, there is no negligence on the part of the
Institute. An objection was al so taken that the provisions as contained
in the Consumer Protection Act, 1986 do not satisfy the requirenent
of a conplaint as defined under the Act as it does not disclose any
deficiency. The Institute also challenged the jurisdiction of the
Conmi ssion to entertain the said original petition

A rejoinder was also filed by the appellant and it is alleged that
septic was devel oped because of the negligence which shows | ack of
care on the part of the doctors. However, when the matter canme up
for hearing on 12.4.2002, the Conm ssion directed both the parties to
file brief notes of subm ssions on the question of maintainability of the
conpl aint ‘as well as the effect of non-inpleading the attending
doct ors against whomthe nedical negligence has been all eged and
the matter was posted to 2.5.2002 for directions. Thereafter,
ultimately the matter was di sposed of by the Conmission by its order
dated 6.2.2003 holding that the original petition is not maintainable in
the absence of the treating doctors being inpleaded as party. It was
al so observed that noeffort was nade by the appellant to inplead
the concerned doctors at any stage of the proceedings. Therefore,
the Commi ssion held that there is no alternative but to disnmiss the
conpl aint for non-joinder of parties. The Conmission however
observed that considering the age of the deceased and the nunber of
dependents upon her, the Institute will consider the matter
synpat hetically and nmake sone ex-gratia paynent to the famly
menbers of the deceased.

The question is whether non-inpleading the treating doctor as
party could result in dismssal of the original petition for non-joinder of
necessary party.

It is the cormpbn experience that when a patient goes'to a
private clinic, he goes by the reputation of the clinic and with the hope
that proper care will be taken by the Hospital authorities. It is not
possi bl e for the patient to know that which doctor will treat him Wen
a patient is admtted to a private clinic/ hospital it is hospital/ clinic
whi ch engages the doctors for treatnment. In the present case, the
appel l ant’ s husband was admtted to the best of the hospital and it is
not possible for the appellant to find out that who is the best doctor
and who is not. Normally, the private clinics go by the reputation and
peopl e | ook forward for best treatnent when they are run
comercially. It is the responsibility of the clinic that they nust
provi de best of the services when they charge for the services
rendered by them In case it is found that services rendered by the
clinic or hospital, as the case may be, is not up to the mark and it
i nvol ves sonme negligence on their part, for which the patients suffer,
then they are bound to rei nburse them They charge fee for the
services rendered by them and they are supposed to bestow the best
care. Looking at the present appeal, the whole claimpetition was
di smissed sinple on the ground that the treating doctor was not
i npl eaded as a party. The question is therefore, whether in the
absence of the treating doctor could the original petition be
di sm ssed on the ground of non-joinder of necessary party. As per the
provi sions of Section 22 of the Consumer Protection Act, 1986
(hereinafter referred to as "the Act’) the Conmi ssion has to regul ate
its business. Section 22 |lays down the power of and procedure
applicable to the National Conmm ssion. It reads as under

22. Power of and procedure applicable to the
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National Comm ssion.- The Nationa
Conmi ssion shall, in the disposal of any
conpl aints or any proceedi ngs before it, have-

(a) the power of a civil court as specified in sub-
sections (4), (5) and (6) of section 13;

(b) the power to issue an order to the opposite
party directing himto do any one or nore of the
things referred to in clauses (a) to (i) of sub-
section (1) of section 14,

and foll ow such procedure as may be prescribed
by the Central Governnent.".

According to Section 22 whatever procedures which have

been prescribed under Section 13 for the District Forumshall be
appl i cabl'e. Sub-sections (4), (5) & (6) of Section 13 which are
rel evant for our purpose read as under:

13. Procedure on receipt of conplaint.-
XX XX XX

(4) For the purposes of this section, the District
Forum shall have be same powers as are

vested in a civil court under Code of Civi

Procedure, 1908 while trying a suit in respect

of the followi ng matters, nanely: -

(i) t he summoni ng and enforcing the attendance
of any defendant or w tness and exani ni ng
the witness on oath,

(ii) the di scovery and production of any docunent
or other material object producible as
evi dence,

(i) the reception of evidence on affidavits,

(iv) the requisitioning of the report of the
concerned analysis or test fromthe

appropriate | aboratory or from any ot her

rel evant source

(v) i ssuing of any commission for the exam nation
of any wi tness, and

(vi) any other matter which may be prescribed.

(5) Every proceeding before the District Forum
shal | be deenmed to be a judicial proceeding

within the nmeani ng of section 193and 228 of

the I ndian Penal Code (45 of 1860), and the
District Forumshall be deenmed to be a civi

court for the purposes of section 195, and

Chapter XXVI of the Code of Crim nal

Procedure, 1973 (2 of 1974).

(6) VWere the conplainant is a consuner
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referred to in sub-clause (iv) of clause(b) of
sub-section (1) of section 2, the provisions of
rule 8 of Order 1 of the First Schedule to the
Code of Civil Procedure, 1908 ( 5 of 1908)
shal | apply subject to the nodification that
every reference therein to a suit or decree
shal | be construed as a reference to a
conplaint or the order of the District Forum

t hereon. "

Sub-sections (4), (5) & (6) of Section 13 |ay down that the
Forum shal | have the power to summon and enforce the

attendance of any defendant or witness as laid down in the Code
of Civil Procedure. Likew se, it shall have the power to direct for
producti on of material object producible as evidence, reception
of evidence on affidavit; requisitioning of the report of the
concerned anal ysis or test fromthe appropriate |aboratory or
fromany ot her rel evant source; issuing of any comm ssion for

the exami'nati on of any witness and any other natter which nmay

be prescribed. Sub-section (5) says that every proceeding

before the District Forum shall be judicial proceeding within the
nmeani ng of sections 193 and 228 of the Indian Penal Code and

the District Forum shall be deenmed to be a Gvil Court for the
pur poses of section 195 and Chapter XXVI of the Code of Civi
Procedure. Sub-section (6) says that when there are nore than
one consuner, then one of them can sue as required under

Order 1 Rule 8 of the Code of Civil Procedure. Therefore, if
there are nunber of consuners, one of them can represent the
interest of all. Therefore, as far as the Comm ssion is
concerned, the provisions of the Code of Civil Procedure are
applicable to the limted extent and not all the provisions of the
Code of Civil Procedure are nade applicable to the proceedi ngs

to the National Forum Rules have al sobeen framed under the
Act, known as the Consumer Protection Rules, 1987, where Rule

14 has prescribed the procedure to be foll owed by the

Conmi ssion. Rule 14 says that the nane, description and the
address of the conplainant and the opposite parties, as the case
may be, so far as they can be ascertai ned, shoul d be given.

Cl ause (b) of sub-section (1) which is relevant for our purposes
reads as under:

" (b) the nane, description and address of the
opposite party or parties, as the case may be, so far
as they can be ascertai ned"

Therefore, according to the procedure laid down by the

Rul es a conpl ai nant has to give the nanme, description and
address of the opposite party or parties so far as they can be
ascertai ned.

So far as the filing of conplaint directly before the
Conmi ssi on because of higher valuation, the procedures |aid
down in Rule 14 of the Rules have to be followed and in that
case, the name of the opposite party has to be given so far as
they can be ascertained. In the present case, the appellant filed
original petition inpleading the Institute where her husband was
adnmitted as a party but she did not inplead the treating doctors
and nurses who were attendi ng on her husband. Though the
Conmi ssion directed that necessary parties may be inpl eaded
and it appears that no effort was nade to inplead the treating
surgeon or the nursing staff as a party. Therefore, the question is
whet her non-inpleading the treating surgeon or a nursing staff
can be said to be necessary party and if they are not inpleaded
then in that case, the original petition can result into dism ssal on
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account of non-joinder of necessary party. So far as the law with
regard to the non-joinder of necessary party under Code of G vi
Procedure, Order 1 Rule 9 and Oder 1 Rule 10 of the CPC there

al so even no suit shall fail because of m s-joinder or non-joinder
of parties. It can proceed agai nst the persons who are parties
before the Court. Even the Court has the power under Order 1

Rule 10(4) to give direction to inplead a person who is a
necessary party. Therefore, even if after the direction given by
the Commi ssion the concerned doctor and the nursing staff who

were | ooking after the deceased A K Garg have not been

i mpl eaded as opposite parties it can not result in dismssal of
the original petition as a whole.

The Consuner Forumis prinmarily neant to provide better

protection in the interest of the consuners and not to short circuit
the matter or to defeat the claimon technical grounds. Reverting
back to the facts of the present case, whether non-joinder of the
treating doctor, nursing staff can result into dism ssal of the claim
petition. 'As a matter of fact, when a patient is admtted to the

hi ghly comerci al hospital like the present institute, a thorough
check up of the patient is~ done by the hospital authorities, it is
the Institute which selects after the exanmi nation of the patient
that he suffers fromwhat —malady and who is the best doctor

who can attend, except when the patient or the fam |y nenbers
desire to be treated by a particular doctor or the surgeon as the
case may be. Nornally, the private hospitals have a panel of
doctors in various specialities & it is they who chooses who is to
be called. It is very difficult for the patient to give any detail that
whi ch doctor treated the patient and whet her the doctor was
negligent or the nursing staff -was negligent. It is very difficult for
such patient or his relativesto inplead themas parties in the
claimpetition. It will be an inmpossible task andif the claimis to
be defeated on that ground it will virtually be frustrating the
provi sions of the Act, |eaving the claimant high and dry. W

cannot place such a heavy burden on the patient or the famly
menbers/ relatives to inplead all those doctors who have

treated the patient or the nursing staff to be inpleaded as party.

It will be a difficult task for the patient or hi's relatives to
undertake this searching enquiry fromthe Hospital and

someti nmes hospital nmay not co-operate. It nay give such details

and somretimes may not give the details. Therefore,” the

expression used in Rule 14 (1) (b), " so far as they can be
ascertained", nakes it clear that the framers of the Rules

realized that it will be very difficult specially in the case of

nedi cal profession to pinpoint that who is responsible for not
provi di ng proper and efficient service which gives rise to the

cause for filing a conplaint and specially in the case |like the one
in hand. The patients once they are admtted to such hospitals,

it is the responsibility of the said hospital or the nedica
institutions to satisfy that all possible care was taken and no
negl i gence was involved in attending the patient. “The burden

cannot be placed on the patient to inplead all those treating
doctors or the attending staff of the hospital as a party so as to
substantiate his claim Once a patient is admtted in a hospital /it
is the responsibility of the Hospital to provide the best service
and if it is not, then hospital cannot take shelter under the
technical ground that the concerned surgeon or the nursing staff,

as the case may be, was not inpleaded, therefore, the claim

shoul d be rejected on the basis of non-joinder of necessary

parties. In fact, once a claimpetition is filed and the clai mant has
successfully discharged the initial burden that the hospital was
negligent, as a result of such negligence the patient died, then in
that case the burden lies on the hospital and the concerned

doctor who treated that patient that there was no negligence
involved in the treatnment. Since the burden is on the hospital,
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they can di scharge the sanme by producing that doctor who

treated the patient in defence to substantiate their allegation that
there was no negligence. In fact it is the hospital who engages

the treating doctor thereafter it is their responsibility. The burden
is greater on the Institution/ hospital than that of the clainant.
The institution is private body and they are responsible to

provide efficient service and if in discharge of their efficient
service there are couple of weak |inks which has caused

danage to the patient then it is the hospital which is to justify the
sane and it is not possible for the claimant to inplead all of

them as parti es.

In this connection, |earned counsel appearing for the

respondent ably tried to make a distinction between 'contract for
service’ and 'contract of service'. He subnitted that those
persons who are on contract for service are different fromthose
persons who are on contract of service. He subnmitted that in a
contract for service there is a contract whereby one party
undertakes to render service e.g. professional or technica
service, toor for another in the perfornmance of which he is not
subj ect to detailed direction and control but exercises

prof essional or technical skill and uses his own know edge and

di scretion. A ’'contract of service inplies relationship of master
and servant and involves an obligation to obey orders in the work
to be perforned and as'to its node and manner of perfornmance.

By this | earned counsel subnitted that so far as the

per manent staff of the hospital is concerned, there is a contract
of service and negligence thereof the hospital can be made |iable
and for that they need not be inpleaded as parties in respect of
any negligence of service but the doctors who conme on visit,

they are on contract for service over which the hospital has no
control and therefore, unless they are inpleaded as parties, no
relief can be given. He al so based his subnission with reference
to sone of the English decisions  given in the case of Gold & Os
v. Essex County Council reported in1942] 2 All E R 237 and
Collins v. Hertfordshire County Council & Anr. reported in [1947]
1 Al ER 633. So far as Gold & Ors. v. Essex County Council is
concerned, in that case, the infant plaintiff was treated by a
radi ographer, an enpl oyee of the respondents at one of their
county hospitals. By reason of his failure to provide adequate
screening material in giving Grenz-ray treatnment the infant
plaintiff suffered injury to her face. It was proved that the
radi ographer was fully conpetent to adm nister the treatnent

given to the infant plaintiff. However, it-was held that as the
radi ographer was under a contract of service of the respondents,
they were liable for his negligence under the doctrine of
respondeat superior. It was further held that if a local authority
had exerci sed power under the Public Health Act, 1936, the
obligation undertaken is an obligation to treat and the authority is
liable if the person enployed by it to performthe obligation on
its behalf acts without due care. This was a case in which the
radi ographer was under regul ar enploynent with the county

council. This is a case in which a person was on contract of
service and not on contract for service. Therefore, this case does
not provide any assistance to the present case.

In the case of Collins v. Hertfordshire County Council &

Anr, while undergoing an operation, a patient in a county counci
hospital was killed by an injection of cocai ne which was given by
the operating surgeon in the mstaken belief that it was procaine.
The operating surgeon had ordered procai ne on the tel ephone,

but the resident house surgeon ( who was then unqualified) had

nm s-heard "procai ne" as "cocaine", and had told the pharnmaci st

to di spense a mxture which was, in fact, lethal. The pharnmaci st
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di spensed the m xture without nmaking further inquiry and without
requiring the witten instruction of a qualified person, and the
operating surgeon had given the injection w thout checking that

it was what he had ordered. The operating surgeon, the house
surgeon, and the pharmacist were all three in the full-time or
part-time enmpl oyment of the council. In an action by the patient’s
wi dow agai nst the county council and the operating surgeon

all eging that the death was the result of (a) the council’s

negli gence in the conduct of their hospital, and (b) the operating
surgeon’s failure to exercise reasonable care. It was held as

foll ows:

" (i) The county council, in managing the

hospital, was permtting a dangerous and

negligent systemto be in operation, and the

operating surgeon and the house surgeon had

failed to exercise reasonable skill and care

(i) the council were able to control the
manner i n which the resident medical officer
perfornmed her work and, therefore, the acts of
the house surgeon done in the course of her
enpl oyment were acts for which the counci
was responsi bl e,

(iii) although the operating surgeon was

a part-tinme enployee on the staff of the
council, the council could not control how he
was to performhis duties and was not
responsi ble for his want of care.”

Learned counsel submitted that in view of the above

deci sions since the doctor was on part-tine enploynent, as

such he was not responsible. Wth respect this distinction which
is tried to be advanced by | earned counsel for the respondent,

does not find favour in subsequent decision rendered by the
English Court in the case of Cassidy v. Mnistry of Health
reported in [1951] 2 K B. 343. In this case, the earlier decision in
the case of Gold & Os. v. Essex County Council reported.in
[1942] 2 Al E. R 237 came up for consideration. Lord Denning,

J. speaking for hinself observed that -a hospital authority is
l'iable for the negligence of doctors and surgeons enpl oyed by

the authority under a contract for service arising in the course of
the performance of their professional duties. It was observed as
fol |l ows:

" The hospital authority is liable for the
negl i gence of professional men enpl oyed by

the authority under contracts for service as

wel | as under contracts of service. The

authority owes a duty to give proper treatnent

\ 026 nedical, surgical, nursing and the |ike- and
though it may del egate the performance of

that duty to those who are not its servants, it
remains liable if that duty be inproperly or

i nadequately perforned by its del egates.

The plaintiff entered a hospital for an

operation on his |eft hand, which necessitated
post - operati onal treatment. Wil e undergoing

that treatment he was under the care of the
surgeon who perforned the operation, who

was a whole-time assistant nmedial officer of

the hospital, the house surgeon and nemnbers

of the nursing staff of the hospital, all of whom
were enpl oyed under contracts of service. At
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the end of the treatnent it was found that his
hand had been rendered usel ess. The tria

judge dismssed his action for damages for
negl i gent treatment which he brought against
the hospital on the ground that he had fail ed
to prove any negligence. On appeal it was

held that in the circunstances, the doctrine of
res ipsa loquitur applied, and the onus |lay on
the hospital authority to prove that there had
been no negligence on its part or on the part
of anyone for whose acts or omi ssion it was
liable, and that onus had not been

di scharged. "

Therefore, as per the English decisions also the distinction

of 'contract of service' and 'contract for service', in both the
contingencies the courts have taken the view that the hospital is
responsi ble for the acts of their permanent staff as well as staff
whose services are tenporarily requisitioned for the treatnent of
the patients. Therefore, the distinction which is sought to be
pressed into service so ably by I earned counsel cannot absol ve

the hospital or the instituteas it is responsible for the acts of its
treating doctors who are on the panel and whose services are
requisitioned fromtime to time by the hospital |ooking to the
nature of the diseases. The hospital or the institute is
responsi bl e and no distinction could be nmade between the two

cl asses of persons i.e. the treating doctor who was on the staff
of the hospital and the nursing staff and the doctors whose
services were tenporarily taken for treatment of the patients. On
both, the hospital as the controlling authority is responsible and it
cannot take the shelter —under the plea that treating physician is
not inpleaded as a party, the claimpetition should be disn ssed.

In this connection, a reference nay be made to a decision of this
Court in the case of I|Indian Medical Association v. V.P. Shantha

& ors. reported in AIR 1996 SC 550. There the question had

cone up before this Court with regard to the provisions of the
Consuner Protection Act, 1986 vis-‘-vis the medical profession

This Court has dealt with all aspects of nedical profession from
every angl e and has cone to the conclusion that the doctors or

the institutes owe a duty to the patients and they cannot get

away in case of lack of care to the patients. Their Lordships have
gone to the extent that even if the doctors are rendering services
free of charge to the patients in the Governnent hospitals, the
provi si ons of the Consuner Protection Act will apply since the
expenses of running the said hospitals are net by appropriation
fromthe Consolidated Fund which is raised fromthe taxes paid

by the tax payers. Their Lordships have dealt w'th regard to the
definition of "service" given in Section 2(1)(o) of the Consuner
Protection Act, 1986, and have observed as foll ows:

" The service rendered free of charge to

pati ents by doctors/ hospitals whet her non-
CGovt. or Govt. who render free service to
poor patients but charge fee for services
rendered to other patients would, even though
it is free, not be excluded fromdefinition of
service in S.2(1)(0). The Act seeks to protect
the interests of consumers as a class. To hold
ot herwi se woul d nmean that the protection of
the Act would be available to only those who
can afford to pay and such protection would

be denied to those who cannot so afford,
though they are the people who need the
protection nmore. It is difficult to conceive that
the legislature intended to achi eve such a
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result. Another consequence of adopting a
construction, which would restrict the
protection of the Act to persons who can

afford to pay for the services availed by them
and deny such protection to those who are not
in a position to pay for such services, would
be that the standard and quality of services
rendered at an establishnent would cease to

be uniform It would be of a higher standard
and of better quality for persons who are in a
position to pay for such service while the
standard and quality of such service would be
inferior for person who cannot afford to pay for
such service and who avail the service w thout
paynment. Such a consequence woul d def eat

the object of the Act. Al persons who avail the
servi ces by doctors and hospitals who give

free service to poor patients but charge fee for
others, are required to be treated on the sane
footing irrespective of the fact that some of
them pay for the service and others avail the
same free of charge. Mdst of the doctors and
hospitals work on conmercial lines and the
expenses incurred for providing services free
of charge to patients who are not in a position
to bear the charges are net out of the incone
earned by such doctors and hospitals from
services rendered to paying patients. The
Covernment hospital s may not be comrerci al

in that sense but on the overall consideration
of the objectives and the schene of the Act it
woul d not be possible to treat the

Government hospitals differently. In such a
situation the persons bel ongi ng to "Poor cl ass"
who are provided services free of charge are
the beneficiaries of the service which is hired
or availed of by the "paying class". Service
rendered by the doctors and hospitals who
render free service to poor patients and

charge fees for others irrespective of the fact
that part of the service is rendered free of
charge, would nevertheless fall within the
anmbit of the expression "service" as defined in
Section 2(1)(o) of the Act."

Therefore, the distinction between the 'contract of service’
and 'contract for service' has been very el aborately discussed in
the above case and this Court has extended the provisions of
the Consuner Protection Act, 1986, to the nedical profession
also and included in its anmbit the services rendered by private
doctors as well as the Governnment Institutions or the non-
Governnmental institutions, be it free nedical services provided
by the Governnent Hospitals. In the case of Achutrao Haribhau
Khodwa & Ors. v. State of Maharashtra & Ors. reported in (1996)
2 SCC 634, Their Lordships observed that in cases where the
doctors act carelessly and in a manner which is not expected of
a nedical practitioner, then in such a case an action on torts
woul d be mmi ntai nable. Their Lordships further observed

that if the doctor has taken proper precaution and despite that if
the patient does not survive then the Court should be very slow

in attributing negligence on the part of the doctor. It was held as
fol | ows:
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A nmedi cal practitioner has various

duties towards his patient and he nust act

with a reasonabl e degree of skill and

know edge and nust exercise a reasonable

degree of care. This is the | east which a

pati ent expects froma doctor. The skill of

nedi cal practitioners differs fromdoctor to
doctor. The very nature of the profession is
such that there may be nore than one course

of treatment which may be advi sable for
treating a patient. Courts would i ndeed be
slow in attributing negligence on the part of a
doctor if he has perforned his duties to the
best of his ability and with due care and
caution. Medical opinion may differ with

regard to the course of action to be taken by
a doctor treating a patient, but as long as a
doctor aacts in a manner which i's acceptable
to the nedi cal profession and the court finds
that he has attended on the patient with due
care, skill and diligence and if the patient stil
does not survive or suffers a permanent

ailment, it would be difficult to hold the doctor
to be guilty of negligence. But in cases where
the doctors act carelessly and in a manner
which is not expected of a nedica

practitioner, then in such a case an action in
torts would be maintainable.”

Simlarly, our attention was invited to a decisionin the case of
Spring Meadows Hospital & Anr. v. Harjol Ahluwalia through K S
Ahluwalia & Anr. reported in (1998) 4 SCC 39. Their Lordships
observed as foll ows:

" Very often in a claimfor conpensation
arising out of nedical negligence a plea is
taken that it is a case of bona fide m stake
whi ch under certain circunstances nay be
excusabl e, but a mnistake which woul d

tantanmount to negligence cannot be

pardoned. In the former case a court can

accept that ordinary human fallibility
precludes the liability while in the latter the
conduct of the defendant is considered to

have gone beyond the bounds of what is

expected of the skill of a reasonably

conpetent doctor."

Therefore, as a result of our above discussion we are opinion

that summary dism ssal of the original petition by the

Conmi ssi on on the question of non-joinder of necessary parties

was not proper. In case, the conplainant fails to substantiate the
al l egation, then the complaint will fail. But not on the ground of
non-j oi nder of necessary party. But at the sane tine the
hospital can di scharge the burden by producing the treating
doctor in defence that all due care and caution was taken and
despite that patient died. The hospital/lnstitute is not going to
suffer on account of non-joinder of necessary parties and
Conmi ssi on shoul d have proceeded agai nst hospital Even

otherwi se also the Institute had to produce the concerned

treating physician and has to produce evidence that all care and
caution was taken by themor their staff to justify that there was
no negligence involved in the matter. Therefore, nothing turns in
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not inpleading the treating doctor as a party. Once an allegation

is made that the patient was admitted in a particul ar hospital and
evidence is produced to satisfy that he died because of |ack of
proper care and negligence, then the burden lies on the hospita

to justify that there was no negligence on the part of the treating
doctor/ or hospital. Therefore, in any case, the hospital which is
in better position to disclose that what care was taken or what
nedi ci ne was adm nistered to the patient. It is the duty of the
hospital to satisfy that there was no lack of care or diligence. The
hospitals are institutions, people expect better and efficient
service, if the hospital fails to discharge their duties through their
doctors being enployed on job basis or enployed on contract

basis, it is the hospital which has to justify and by not

i npl eadi ng a particular doctor will not absolve the hospital of
their responsibilities.

In the result, we allow this appeal, set aside the order
dated 6.2.2003 passed by the National Consuner Disputes
Redr essal 'Commi ssion, New Delhi in Oiginal Petition No.121 of
1995 and remt back the original petition to the Nationa
Consumer Disputes Redressal Comrission to be decided in
accordance with law. No order as to costs.




